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Thank you Huw, and thank you to Enrico and WCVA for giving me this opportunity to discuss the public benefit requirement in the 2006 Act which came into force at the start of last month.

On the day we published our general guidance on the principles of public benefit I told my team that day would be one of the most significant landmarks for charities of the next 50 years. As we move forward with our consultations on further draft supplementary public benefit guidance benefit for different types of charities my conviction of this has only grown.
I think the requirement will subtly, but profoundly, shape the way you look at your charities’ activities. I think too, it will have an even more profound effect on the way the public view charity. It will, for the first time, require all charities to make their public benefit explicit.
I would like to clarify upfront that, despite what some of you may have seen in the papers, the public benefit requirement does not just focus on independent schools, or on religious charities or on charities which charge fees.

What it does is introduce a level playing field for all charities, requiring that every charity explains how its purposes deliver benefit to the public.

In my time today, what I’d like to do is first explain the key general principles of the requirement, move on to some of the points raised in our supplementary guidance – which is out for consultation until July – and then discuss when charities might choose to review their current purposes, before summarising the reporting requirements themselves.
So let me start with the key general principles. The first overarching principle is that charities purposes – their aims if you like – must provide an identifiable benefit or benefits. It must be clear what they are but they don’t have to be capable of being measured or quantified. 
How, for example, can one measure the benefit a victim of abuse receives from counselling or an individual from seeing a beautifully preserved landscape? Impossible to measure the benefits here, but quite straightforward to identify and describe them.

And these benefits must be related to the charity’s aims. I think this is an area potentially ripe for misunderstanding, particularly given the significant beneficial side effects of many charities’ activities. Say, for example, a charity is set up to turn waste land into an area for public recreation. In reclaiming and maintaining this land, the charity might, incidentally, create an environment where a rare type of frog thrives. But, however welcome the benefits of preserving dentrobates captivus, they do not count towards the charity’s public benefit because they do not have a sufficient connection with  the charity’s recreation ground aims.  And, if a charity has more than one aim, each of its aims must meet the public benefit requirement.

These benefits must also be balanced against any detriment or harm.  Harms might involve encouraging hatred towards others or illegality, or something  that damages the environment or mental or physical health. But the issue of harm can be subtler than this, and may not involve any illegality.

While it may seem counter-intuitive to think of charities as being capable of causing harm, there are numerous instances where this might be the case. 
Should the fact that the purposes of a boxing club for disadvantaged youth may, in practice, lead to an increased chance of their physical injury tip the balance against it being charitable? What about the chance that children may die because their familial religion doesn’t allow them to receive medical treatment? 
You can see that it’s a potentially fraught area and we have made clear that in making such a decision we will require evidence of the likelihood of detriment or harm – we will not just assume it.

The second overarching principle is that the benefit must be to the public or to a section of it.  A statement of the obvious? The fact is that that those who make up ‘the public’ or ‘a section’ of it will vary according to charitable aims.  

For some, the class of those who benefit is self-evident. You cannot benefit from the services of a hospice unless you are dying or – conversely – from a machine to keep premature babies alive unless you are a newborn.
And the benefits don’t have to be to everyone who, theoretically, makes up a particular beneficiary class. 
The actual number of those who can benefit at any given time can be quite small as long as all of those who qualify are eligible to be considered.  Examples here might include a limited number of places in a residential programme to help recovering addicts, for example, or a small number of rooms available in a care home.  Offering limited places or services is fine as long as anyone who is eligible, and wishes to apply, can be considered for them.

The nature of a charity’s aims, and its resources, will inevitably restrict who actually benefits.  But if the benefit is to ‘a section’ of the public, rather than everyone generally, then restrictions must be reasonable and relevant to the charity’s aims. There is an often-quoted – and mythical – example in case law of a bridge built specifically for Methodists which I think wonderfully demonstrates unreasonable restriction.

We will look at the circumstances in each case when deciding whether the restriction is reasonable, and justified in relation to the charity’s aims. 

And now we come to the issue which has been exercising the minds of many of our finest journalists – the principle that people in poverty must not be excluded from the opportunity to benefit.

Clearly charities can charge for services and a wide range of charities do.. Even if charges are made for services, and so provided mainly to those who can afford to pay the charges, this doesn’t automatically mean the organisations aims are not for the public benefit.
The point here is that if an organisation effectively excludes people, particularly those in poverty, from the opportunity to benefit because they can’t pay then it must provide other opportunities for them to benefit if its aims are not to fail the public benefit requirement.  
Slightly reducing high membership fees at a sailing charity, for example, or knocking off £500 from school fees of £20,000 wouldn’t be enough, if people in poverty were still excluded from the opportunity to benefit in some meaningful way from these charities’ aims.

Obviously, the lower the fees, the greater likelihood there is for most people to have the opportunity to benefit.  50p to get into the local youth club, say, or a couple of pounds for an exercise class for older people would mean all but the most destitute could directly benefit. But, where fees are very high, trustees need to consider other ways in which those who can’t afford them can benefit in a material way related to the charity’s aims. 

This doesn’t mean that charities now have to offer services for free, or subsidise fees - although obviously that would help. We do expect trustees to first of all to look for ways for people to have direct access to the services. But,we do recognise that there are likely to be a whole range of ways of benefiting those who can’t afford the charges, such as an independent school working in partnership with a local state school or an arts charity broadcasting concerts via radio or the internet. 
Since this general guidance was published, we have also published additional supplementary guidance for consultation. It covers those types of charities whose presumption of public benefit the new Act removed – those charities set up to advance religion, education or those to relieve poverty. We’ve also published supplementary guidance for charities, of whatever type, who charge fees.

I very much encourage you to view this draft guidance on our website and let us have your comments. We do take them very seriously, which was the reason we missed our initial publication date for the general principles – we were analysing the 1000 responses we received to that consultation and directly using them to inform the final version.

I won’t summarise the proposals in all our supplementary guidance here today, it just isn’t possible. But I would like to flag up some of the points made in the draft guidance for those charities set up to relieve or prevent poverty, simply because it allows greater leeway in some areas than for charities with non ‘poverty purposes’.

The first involves the principle I mentioned earlier that benefits must be directly related to a charity’s aims, so environmental benefits for environmental aims, educational benefits for educational aims and so on. 

Well, the approach with charities set up to relieve poverty is much wider in scope. We all know that, too often, poverty also creates additional social problems. It can affect mental health, make it more likely that those experiencing it may start abusing alcohol or drugs, turn to crime to get the money they need or be statistically more likely to become victims of crime themselves.
So our draft supplementary guidance suggests that in the case of charities for the prevention or relief of poverty then benefits that are related to the aims can include the benefits not just of relieving someone’s lack of financial resources, but also tackling the social and economic circumstances caused by that poverty. 
Poverty spreads a horribly wide stain and tackling it effectively may involve a similarly wide focus. 

We know, for example, that many charities which prevent or relieve poverty will also be involved in promoting social inclusion. So, alongside the consultation for charities with ‘poverty purposes’ we’ve also issued draft guidance for charities which are involved with the promotion of social inclusion. 

Again, no-one knows the environment in which these charities work better than those working in it – so please let us have your views. With so many consultations out I appreciate the temptation to succumb to consultation fatigue, but this is too important for us not to get it right and we can only do this with the sector’s experience.
Charities set up to relieve or prevent poverty also have greater freedom when it comes to restricting the beneficiary class than charities set up for other purposes. 

This includes, uniquely, being able to define beneficiaries through a personal connection, being part of the same family, say, or having the same employer.
The reason for this is that relieving poverty has been considered by the courts to be of such a public character that this more narrowly defined class of beneficiary can still be a sufficient section of the public. Interestingly, this 
reasoning has never been dependent upon the presumption of public

benefit.

We’d be particularly interested to see what respondents to the consultation think about family trusts in terms of public benefit. 
I’d now like to move on to the circumstances where a charity might want to review its current objects in the light of the public benefit requirement.

There are two obvious ends of this particular spectrum: where a charity seeks to add objects and where it seeks to remove them.

If, having analysed the public benefit provided by its activities a charity discovers that some of these relate to an additional charitable purpose, it might well make sense for that additional purpose to be added to its governing document. We will use our powers to help this where we can.
Take, for example, a museum housed in a beautiful old building which it owns and maintains but whose sole stated charitable purpose relates only to the promotion of art. The charity might well decide that it should have an additional purpose which related to the preservation of the building itself. It would, of course, have to be confident that it could demonstrate sufficient public benefit against both of these purposes and to report on them both.

The second option, removing purposes, may prove more problematic. There are circumstances where it will be inevitable over time. Take, for example, our slimy friend dentrobates captivus. Imagine the charity set up to provide recreational space takes the opportunity to sell the land in which the frogs thrive, sell it to a developer,  and purchase land for recreation which is bigger or better in some way. Fine for the charity’s human beneficiaries but not such good news for the frogs.

If the charity had previously taken the step of adding a purpose involving the preservation of the frogs it might now find itself in a trickier position than if it had maintained, and reported on, its original, sole purpose.
And, for a charity, say, set up to promote education there is no question of  deciding the public benefit requirement is too onerous, ‘opting out’ of charitable status and keeping its charitable assets. Those assets must be used for the purposes for which they are held in charitable trust.
Now, as we come towards the end of this fairly marathon discussion on the public benefit requirement, I’d like to cover the reporting requirement itself. 
Again, there have been mixed messages about this in the media. To some, having to report on public benefit amounts to an insuperable additional burden that could prove the final straw for hard-pressed charities. To others, it’s so light-touch as to constitute a rubber stamp. It is, of course, neither. 
For most charities, very little additional work, cost, or effort is likely to be needed to re-focus their reports in the context of public benefit, but they may require a shift in thinking – to more explicitly deal with the need to explain their public benefit.

As is consistent with our proportionate approach to regulation, different levels of reporting are required for charities above and below the audit threshold of £500,000. 

For charities below this threshold, trustees are required to include a brief summary in their Trustees’ Annual Report of the main activities undertaken to carry out the charity’s aims for the public benefit. That’s the minimum but trustees can, of course, provide fuller public benefit statements if they wish to, and this is something we’d encourage.

For charities above the threshold, more is required. From you, we require an explanation in your Trustees’ Annual Report of the significant activities your school has undertaken to carry out your charity’s aims for the public benefit, as well as your aims and strategies. We want to see an explanation of what the charity has achieved, measured in the context of the aims and objectives set by your trustees.

We’re not being prescriptive about the level of detail needed here – it’s up to trustees to decide how much detail to provide to clearly show what the charity has done in the reporting year in order to meet the public benefit requirement.

But any charity that says nothing about public benefit, or dashes off only the briefest statement, won’t be held to have met the reporting requirement.

We don’t expect public benefit reporting to leap fully born from the start. This will be a re-iterative process, both for you and for us. We expect to see year-on-year improvements in the level and standards of reporting. And we’ll be actively encouraging and supporting this by making good examples as well-known as possible.

In three years time the Office of the Third Sector will carry out a review of how well charities have done in demonstrating that their aims are for the public benefit and, implicitly, of how well we have carried out our new statutory responsibility of promoting awareness and understanding of the operation of that requirement. 

Ensuring this requirement is met is about protecting the integrity of charitable status. It is in our interest, and that of all charities, to show how well this has been achieved. We will do everything within our power and the legal framework to help charities of each and every type tell the story of their public benefit with clarity and confidence.

Thank you. 
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