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The Reverter of Sites Act 1987

A little know statute, the Reverter of Sites Act 1987 (RSA 87), is becoming increasingly relevant in Wales as certain grants of land for educational, religious, literary and scientific charitable purposes are frustrated upon the cessation of that purpose.  This may appear somewhat arcane but is of direct relevance where occupation or disposal of land used as, or for, schools, literary or scientific institutions, churches, burial grounds or clergy residences is envisaged.

In the 19th century the School Sites Acts 1841 – 1852, Literary and Scientific Institutions Act 1854 and Places of Worship Sites Act 1873 were designed to encourage the conveyances of land for these purposes.  In each case statutory provision was made for the reversion of the site to the grantor’s estate should the land cease to be used for the original purpose.  In practice this posed certain legal difficulties, which were ultimately addressed by the RSA 87.

From 17 August 1987, section 1 of the RSA 87 (as amended by the Trusts of Land and Appointment of Trustees Act 1996, Sch. 2, Para. 6) amends the law which applies where land was originally conveyed to trustees subject to a statutory right of reverter (as above).  Now, where the land ceases, or has ceased for a specified period, to be used for particular charitable purposes - causing the reverter provisions to take effect - it does not revert back to the grantor’s estate but is held on a bare statutory trust of the proceeds of sale of the land.  This means that those previously entitled to return of the land now become beneficiaries of the trust without any right to occupy .  The trustees are those persons who were trustees at the time of the cessation or failure of the original charitable purpose.  The trustees are entitled to manage and sell the land without the consent of the beneficiaries (or the Charity Commission (CC) as the trust is no longer has a charitable purpose) holding the net rents and profits prior to sale and net proceeds after sale on trust for those beneficiaries.

In many cases the great length of time that has elapsed since such land was transferred to some charities means beneficiaries cannot always be traced.  In this situation section 2 of the RSA 87 enables the CC to establish a Scheme, on the request of the trustees, which extinguishes the rights of untraceable beneficiaries and specifies new charitable trusts for which the land will be held.  A scheme may be made even if the property was not previously held on charitable trusts.  The charitable purposes specified in any order must be as similar in character as the CC thinks is practicable in all the circumstances to the purposes for which the land was previously held.  They may give greater weight to the persons or locality benefited by those purposes than the nature of the benefit, and to this extent it is a wider discretion than those available under the Cy-Près jurisdiction (Charities Act 1993, ss.13-14).

The scheme must provide that any person who:

· would have been a beneficiary under the trust for sale, and

· has not consented to the scheme, and

· notifies a claim to the trustees within five years of the scheme,

is to be paid an amount equal to the value of the rights at the time they were extinguished.  The Act also contains provisions for:

· the steps to be taken by trustees to trace the reversioners before applying for a scheme

· the giving of public notice by the CC before and after the scheme is made

· appeals against an order establishing a scheme.

It should be noted that the Secretary of State has similar powers under a number of education statutes.

Unfortunately there are certain capital gains tax (CGT) implications.  Where s.1 applies, and unless the beneficiary/revertee is known to be a charity, the property is no longer held on a charitable trust.  This results in a deemed disposal and re-acquisition for CGT purposes by reason of the Taxation of Chargeable Gains Act, s.256(2).  Further, under a s.2 scheme, chargeable gains may arise where the beneficiary has not been immediately identified and the land is sold.  The Inland Revenue has published an extra statutory concession, D47, to deal with this problem.  Where:

(a) the CC make an order under s.2, RSA 87, or

(b) the Secretary of State makes an order under s.2, Education Act 1973, or 

(c) the revertee, or one of the revertees, is identified in due course and is a charity, or

(d) the revertee, or one of the revertees, is identified in due course and is not a charity but disclaims all entitlement to the property,
there will have been a temporary loss of charitable status, but provided the charitable status is established within six years of the cessation of the original trust, any capital gains tax paid will either be discharged or repaid. It should also be remembered that any income arising from the land generally would be liable to Income Tax.  
The CC has published detailed Operational Guidance (OG27) on the issue.  Needless to say, this is a complex area and you are advised to consult WCVA or other specialist legal advisors when considering these sorts of transactions.
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