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Vicarious Liability of Trustees and Insurance

One of the most important roles WCVA can fulfil in assisting the voluntary sector is that of better equipping trustees with the skills necessary to discharge the modern governance role.  

I would like to draw your attention to a recent Charity Commission “Useful Guidelines” publication entitled, Vicarious Liability of a Charity or its Trustees. This may seem a very dry topic, but it is of considerable use in the ongoing battle to make sense of why today’s charities have been forced to develop an ever increasing raft of management policies and procedures.  To be fair, the Charity Commission has gone to great pains to explain, not only the basic law, but also the policy considerations that have shaped it.  They present the information in an appropriate voluntary sector context and provide a variety of useful examples.

It serves no purpose to restate the publication’s content, but I do want to introduce a few basic principles and provide a pertinent spin on this arid area of the law.

The legal concept of vicarious liability is subsumed in the category of law known as Tort.  ‘Tort’ is a Norman-French word meaning ‘harm’ or ‘wrong’.  The law of Torts (there is more than one tort), is broadly the law of civil wrongs and encompasses a variety of areas of civil liability, the most familiar of which is negligence.  It aims to protect the individual from actual or threatened harm to certain specific interests, primarily harm to: the person; property; reputation; financial interests, and the due process of law.  Tort law determines who bears the loss resulting from a defendant’s actions.  The two main principles which guide this determination are compensations and deterrence.  In truth, compensation is pre-eminent, as the combined effect of vicarious liability and insurance generally makes compensation available at the price of deterrence (we shall see later that there are few direct consequences for the perpetrator).

Vicarious liability is a rule of responsibility which renders the defendant liable for the torts committed by another.  The commonest example is that of an employer for its employees.  The Charity Commission guidelines provide considerable detail but, in summary, to establish that on employer is liable for the tortious acts of it’s employee a claimant must show:

· the employee committed the tort

· the existence of an employer-employee relationship

· the employee acted in the course of his/her employment when committing the tort.

This area of employer liability (there are others, including breach of statutory duty) does not derive from a refined consideration of other concepts of common law, but is merely an expedient device.  Vicarious liability is more about the allocation of liability to solvent defendants and the efficient distribution of losses via the network of compulsory employer insurances, than any sound common law principle of fault, deterrence or retributive justice.
If trustees can be liable for the acts of their employees (and volunteers in some cases), what can be done about it?  As the Guidelines point out, “Certain types of charities will clearly run more risk than others.  Particularly difficult will be those charities whose work involves vulnerable people…”(P.6).  This is undoubtedly true, but the tortious act of an employee is a possibility in all areas of activity.  Interestingly, the Guidelines seem to petre out on relevant preventative measures but, again being fair to the Commission, they are covered by separate publications in the CC range.  What they do enjoin charities to do is develop and adopt sound management systems.  One hopes they are already in place, but if they are not, a clearer understanding of the law will provide the political capital necessary to highlight the need for change and negotiate a proactive plan to implement it.  I am aware that it is often difficult to alter established management practices Unfortunately, reactive change to a legal disaster is often too late for a charity; its reputation may be irreparably damaged.  The understanding of legal risk is a powerful incentive however.
What I can talk about is insurance, not the fine detail of the various types of insurances available to a charity - this is covered in many publications, not least the Commission’s, Charities and Insurance (CC49) - but some of the practical considerations trustees may apply to the question of cover for vicarious liability claims.  Firstly though, I want to stress that insurance must not be considered in isolation – in fact it is a vital element of Risk Management.  A detailed consideration will have to wait until another time but, briefly, to manage a risk you must first assess it.  Risk assessment is a technique for identifying and controlling hazards of an organisation’s activities where:

· a hazard is anything that has the potential to cause harm (e.g. a faulty electrical socket), and 

· a risk is the likelihood of it causing harm and the degree of harm it could cause (e.g. an electric shock that could lead to a fatality).

Not only is it prudent management practice for trustees to implement systems aimed at avoiding or controlling risk, but it is also a regulatory requirement (SORP 2005) that larger charities detail “major risks” in their annual trustees’ report.  Risk assessment will delimit the extent of the charity’s likely liability and consequently guide the trustees in developing an appropriate insurance strategy. The Charity Commission has produced excellent guidance on risk entitled, Charities and Risk Management.
Charities will be aware of the compulsory statutory insurances such as Employer’s Liability (required by the Employers’ Liability (Compulsory Insurance) Act 1969) and motor insurance (required by the Road Traffic Act 1988, s.143 (1)).  You may be surprised to learn that public liability insurance is not compulsory, but is known to and generally carried by charities who interact with the public through the provision of buildings, facilities and via their employees.  There are a host of other insurances that may be relevant to the specific question of vicarious liability, including product liability (now often incorporated into public liability insurance) and professional indemnity cover.  Once again I would refer you to the above publication.  What may be of assistance are some useful practical tips on ensuring you identify and obtain the right insurance for your charity/organisation: 

· Wherever possible try to consult a broker who has direct experience of the voluntary sector - WCVA can assist in locating a suitable provider.  The broker will be able to talk you through the various insurances appropriate to your needs.  It is preferable that you centralise all/most of your insurance business with one provider to avoid the possibility of cover gaps (leaving the charity unwittingly exposed) or overlaps (resulting in double payment).

· As we have seen, risk assessment will provide focus to your insurance strategy thus ensuring you purchase the right level of cover.  A well constructed risk profile can also provide considerable ammunition when seeking to negotiate a reduced premium, particularly if the charity is undertaking low risk activities in what is otherwise perceived by insurers as a high risk sector.

· Do not assume that all legally linked entities such as subsidiary are automatically insured.  Be clear about the extent of the cover and negotiate extra if need be.  If the cover does extend to a subsidiary. (e.g. a trading company), ensure that the subsidiary pays its share of the premium to the charity, as it is deriving a benefit/service from the charity for which it must pay the market rate.

· When arranging cover, try and look ahead to future needs and developments.  Naturally, do not purchase greater cover than is actually required, but seek to structure your policies in such a way that they can seamlessly accommodate future growth.  Always tell your insurer when material changes occur that might increase your risk, for example the undertaking of a new activity or the extension of an existing one.  Regularly review your policies (in good time before the renewal date) and make a habit of involving your broker/insurer as part of the process, paying particular regard to both the level of cover and identified risks.

· The doctrine of “utmost good faith” requires you to reveal all material facts relevant to the insurer’s decision on whether to accept the risk, and the setting of premium levels.  Failure to disclose all relevant facts can invalidate the policy.

· Promptly notify your insurers of all actual or potential claims.  The fact that an event has not occurred, or a claim been made, does not matter.  Most policies require the insured to notify as soon as they have knowledge of a set of circumstances that could lead to a claim.

· Trustee and professional indemnity insurance are typically ‘claims made’ policies.  This means that relevant insurance relates to the period when the claim is made, not when the precipitating act occurred.  For example, if negligent advice was given to a third party last year when professional indemnity insurance was in place but a negligence action was not commenced until this year, the relevant policy to claim against would be this year’s one (the year the claim is made).  If last year’s policy was not renewed then no cover is available to meet the claim.  A long term view should be taken when planning for and arranging this type of insurance.

· Specific consideration should be given to cover for volunteers.  The “Guidelines” publication clearly shows that vicarious liability of trustees for the tortious acts of volunteers is an uncertain area, but the issue here is simple – if you wish to both protect volunteers and guard against their tortious acts, great care should be taken to ensure the relevant policies specifically cover them.  There is no obligation to take out employer’s liability insurance for volunteers but it is good practice to provide a similar type of cover.  This can be incorporated into your employer’s liability or public liability insurance.  Other insurances may be enlarged to include volunteers (such as legal expenses insurance) and, please note, some insurers impose minimum and maximum volunteer age limits.

· Do not rely on disclaimers and exclusion notices as a cheap alternative to insurance.  The law in relation to their validity is fairly complex and they are often ineffective.  Liability for death or personal injury cannot be excluded (Unfair Contract Terms Act 1977, S.2). 

· Trustee indemnity insurance does not provide cover for failure to insure.  It is a trustee’s duty to protect the charity’s assets and the provision of proper insurance is a recognised element of this duty.  Quite properly, personal liability for breach of trust through failure to insure cannot be guarded against by taking out trustee indemnity insurance.
It is hoped that this article has served to clarify one of the less obvious aspects of employer’s liability (in conjunction with the Charity Commission’s Guidance Publication) and highlight some of the practical, but not immediately apparent, factors in arranging appropriate insurance. This is a complex and far reaching area and the article is necessarily general in nature, but it should serve to focus your thoughts when addressing these important issues.  

Text Boxes:

Volunteers

A volunteer is someone who freely gives of their time; is not under an obligation to provide work, and (generally) receives no remuneration or other substantial benefits.  There are variations on this theme.  A contractual employer/employee relationship can arise where an element of obligation creeps in or pay exceeds reimbursement of expenses.  Organisations are responsible for volunteer health and safety in any event but should also consider extending all their standard employee insurances to cover them.

Compensation

“What is the difference between the principles of compensation in Tort and Contract Law?”  This is a common question.  In its simplest form, contractual compensation seeks to place a victim in the same position as if the contract had been performed – tort compensation seeks to place the victim in the same position as if the tortious act had never occurred.
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The material is not intended to be a complete statement of the law, fact or procedure and should not be relied upon by you, or be conveyed to a third party, as such.  Nothing in this site constitutes legal or other professional advice.  You should always seek detailed advice from a lawyer or other suitable professional/expert before making a decision to act or refrain from acting based on a specific set of facts.

