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Third Party Rights under Contracts

Voluntary organisations, charities and their trading subsidiaries enter into a wide range of contracts, many of which involve third parties.  The Contracts (Rights of Third Parties) Act 1999 (the Act) brought about fundamental change to the law of contract by giving third parties contractual rights in certain circumstances.  A third party is a person or organisation that is not involved in the creation of a contract. Notwithstanding the far-reaching implications of this Act I have come to realise that very few voluntary organisations are aware of it, or if they are, have failed to fully appreciate its repercussions.

Section 1 of the Act gives a third party the right to enforce a contractual term (even though they were not a party to its creation) in circumstances where the contract expressly provides for it, or the contractual term purports to confer a benefit on the third party.  To give you a practical example, if a care organisation contracts with a local authority to provide services to named individuals or an identifiable group, where the organisation fails to provide the service, the individuals/group can sue for such failure to provide even though they are not direct parties to the original contract.  To qualify for the right to enforce, the third party must be identified in the contract by name, class or description.  Third parties can also rely on contractual terms which limit or exclude their liability, and the Act only passes the benefits of a contract - not its burdens (i.e. quite properly, the contracting parties cannot impose a burden on a third party when that third party was not in a position to negotiate the contractual term). 

For the purposes of a claim, a third party enjoys all the legal rights as if it had been a party to the contract.  The Act also contains provisions to apportion damages between the contracting and third parties where concurrent claims are made for the same loss.  Certain types of contracts are excluded from the operation of the Act including: employment and bills of exchange contracts; promissory notes or other negotiable instruments, and certain types of carriage of goods contracts.

Third parties should always be borne in mind when entering into a contract where it can reasonably be anticipated that they may gain a right under it, or be affected in some way.  The Act can be expressly excluded in the contract and the courts will not enforce a contractual term under the Act if it appears, from the proper construction of the contract, that the parties did not intend the term to be enforceable by the third party.

Voluntary organisations will need to review their standard forms and contractual documents to see if the Act applies and what amendments, if any, are necessary or appropriate.  This will be particularly important in the case of contracts which are renewed annually, such as commercial participator or professional fundraiser agreements.  If the Act applies the organisation has three main options:

· Preserve the current position and expressly exclude the operation of the Act.

· Allow third party rights, but retain the option to subsequently amend the contract to vary those rights.

· Give third parties enforceable rights by clearly defining the target individual/group; expressly setting out the rights to which they are entitled; limiting those other foreseeable rights you do not wish to confer, and restricting your ability to amend the contract in certain circumstances.

The full text of the Act can be seen here and the explanatory notes that accompany it here.
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