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Consultancy Contracts

The use of consultants appears to be on the increase in the voluntary sector, whether it be to develop systems to implement new schemes like SureStart or simply to support organisational change.  Whilst there are many excellent consultants who add value to the strategic and operational development of voluntary organisations, there are also those who fail woefully in this task.  Not all the blame can be placed on their shoulders however.  A contract is by its nature a co-operative undertaking and the commissioning organisation must understand that it is the customer and has to take a strong lead in the negotiation and management of the project.

But before getting ahead of ourselves it is useful to start with the basics.  When you retain a consultant you are entering into a contract for services.  As with all other contracts (whatever they may be called e.g. service level agreement) certain formalities are required.  Contracts can be oral (other than for certain land transactions) or in writing.  To create a valid contract there must be at least two parties who have the capacity to enter into a contract; an offer must be made and accepted; there must be sufficient certainty about what has been agreed; there must be consideration (e.g. money), and the parties must intend to create legally binding relations.  

At the core of this relationship is the specification of the service to be delivered – it should be well planned and comprehensive, clearly setting out your detailed expectations of the “end result”.  Do not assume the consultant is a mind reader (although they should have the skills necessary to help a client through this process) and remember, if you are incapable of breaking down the service specification yourself, how do you expect the consultant to?

There are certain legal considerations that should impact on your decision and ability to retain a consultant:

· A voluntary organisation has the power to undertake such activities as directly deliver its objects.  But, if the activity is such that it merely helps to achieve the objects then a power is required in the governing document to this effect.  The Courts do imply certain fundamental powers but best practice dictates that the power to commit the voluntary organisation or charity to a contract (and all the liabilities that entails) should be derived from the “to do all such other lawful things…” power typical featured in modern constitutions, or expressly stated in its own right.

· A company or IPS has a distinct legal identity and thus has capacity to enter into a contract in its own name.  However, it is the governing body of a trust or unincorporated association that personally enters into a contract on behalf of the organisation.  In each case the person entering into the contract must have the authority to do so under the governing document or other legitimate means such as a job description or decision of the governing body – a lack of authority may render the individual liable to the organisation for losses arising from the contract.

· Limited liability will generally protect the members of the governing body against contractual claims (assuming they have acted with in their objects, powers and the general law) but such protection is not available to unincorporated organisations.  In this latter situation the member of governing body s face personal liability (which can be directed to one of their body or all i.e. joint and several liability) if the organisation defaults on or otherwise breaches the contract (e.g. a failure to pay the consultancy fee).  However, the Common Law clearly permits indemnity from the organisation’s assets against such claims if the decision was made in accordance with the objects, governing document and was not otherwise reckless or fraudulent (e.g. payment was withheld due to poor performance by the consultant).

· Individual consultants will be acting as independent contractors and it is important to ensure that the working arrangements are not such that an employment relationship can be inferred.  If the consultant is required to deliver personal service, work exclusively for and under the close control of the organisation, and not be able to exercise discretion in the way the services are delivered then he/she may be classed as an employee and entitled to all the concomitant rights.

There are various example consultancy agreements/contracts available but when considering drafting your own, or scrutinising one that has been presented to you , it prudent to consider the following:

· You need a clear understanding of your requirements and the outcomes, broken down into a detailed specification.  If the consultancy is particularly complex it is often helpful to assemble a working group and – whilst this might seem obvious – ensure that it contains those people who best understand the relevant organisational issues and those who will be interacting with or affected by the consultancy.  And, do set out the consultant’s obligations to you and vice versa!  Also, if you regularly enter into significant contracts then it is sensible to develop a contract management policy. 

· Do not be dazzled by glossy brochures and unsubstantiated testimonials!  Ensure that you choose a consultant who both, has expertise in the relevant area of activity, and is experienced in advising voluntary organisations.  Enquire about relevant professional qualifications but always place most reliance on word of mouth recommendation from appropriate sources – ask the consultant if previous clients are prepared to provide verbal testimonials.

· Do not leave any doubt about the total price to be paid, any instalment schedule, price variation, expenses and whether it is inclusive of VAT.

· Service performance dates should be specified and stated to be an absolute requirement of the contract where they are not otherwise flexible.

· Be clear about warranties and where appropriate specify a higher standard of care than that set out in the Supply of Goods and Services Act 1982.

· If possible, (in all contracts!) seek to limit the liability of governing body members in unincorporated organisations to the assets of the organisation, calculated at the time of any claim.

· Clearly set out the circumstances in which the contract can be terminated for beach, or a specified period if either party can simply terminate by notice.

· Set out a provision for the resolution of disputes and do not be pressurised into accepting an arbitration clause if you feel mediation is more appropriate.

· Deal with confidentiality, defining what constitutes confidential information and indicating the restrictions in relation to its use or disclosure.

· It is critical that you deal with intellectual property issues!  If any copyright material is produced - including diagrams, processes and software/databases - the contract needs to state who owns it.  Are any express transfers or licences of intellectual property rights required?

· Always consider data protection.  Do your respective data protection regimes, obligations and consents enable you to transfer relevant data between the organisation and the consultant?

· Clear provisions need to be set out for amendments to the contract (amendments should always be agreed in writing).

· If it is essential that a named individual carries out the consultancy then a clause should reflect this and prevent assignment or subcontracting of the work.

· Where the consultancy could result in loss or damage to the organisation (e.g. IT infrastructure), ask to see proof. of appropriate and adequate insurance cover.

· Although unlikely to be of relevance in most consultancy contracts, it is still worth excluding the provisions of the Contracts (Rights of Third Parties) Act 1999, which gives rights to third parties who are affected by and can gain benefit from enforcement of the contract (unless you want them to be able to).

· Explicitly state how many copies of and in what format you expect the final report.

· Always keep a detailed file of papers relating to the consultancy and ensure that all key matters are dealt with in writing, particularly agreed contract or specification variations.

And, always remember you are the customer, you make the decisions!
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The material is not intended to be a complete statement of the law, fact or procedure and should not be relied upon by you, or be conveyed to a third party, as such.  Nothing in this site constitutes legal or other professional advice.  You should always seek detailed advice from a lawyer or other suitable professional/expert before making a decision to act or refrain from acting based on a specific set of facts.

